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I. INTRODUCTION
Human rights law presents a number of difficulties that seem to be largely doctrinal in nature.
1 Individuals naturally seek the best answers to these difficulties. This Article documents some of these difficulties, and suggests not so much answers, but what one might call a negotiational approach to their resolution. 2 The Article addresses the role of corporate liability, an increasingly important area of the law, particularly under the federal Alien Tort Statute, 3 for major violations of the most fundamental human rights. 4 Often, such cases involve a theory of corporate aiding and abetting liability in connection with an underlying substantive human rights violation.
5
A large number of contestable issues arise in such contexts. Here is the most typical approach: Assuming some theory of the nature of ordinary and corporate persons, the aims of tort and criminal law, and the idea of fairness, one could seek to discover the doctrinally most appropriate particular sets of legal requirements for a given kind of human rights case. Recognizing the complexity of this inquiry, one could apply some version of what are technically called coherentist, holistic-molecular, or reflective equilibrium approaches.
6 One could thus tinker with the various judicial requirements in human rights cases, until some optimum is reached, in the sense that any further improvement in the overall judicial approach to the tort or crime under consideration would have to come at a supposedly excessive cost in some other aspect. Thus, the goal would be to discover the supposed morally or legally best approach to each aspect of the case.
The approach to corporate human rights recommended below seeks no such theoretical correctness or pragmatically appealing outcomes, but a hypothetically or actually negotiated accommodation in light of established and sensible priorities against broad background moral constraints. Thus, the aim is not to discover right or true answers to these various judicial questions, nor to discover whether one legal requirement would be better or fairer than some alternative requirement. Instead, within broad moral limits, the emphasis is on outlining a casual, informal simulation of negotiating or bargaining among parties affected by or interested in any possible form of corporate liability for human rights abuses.
No such simulated negotiation results in a uniquely unassailable outcome or conclusion. But proposing human rights liability rules to accommodate realistic and reasonable interests and priorities of affected and interested parties, including conscientious consumers, while avoiding outcomes may 2. See id.; see also HOWARD RAIFFA, THE ART AND SCIENCE OF NEGOTIATION 66-77 (1982) (explaining a classic account of relevant problems and possibilities in such negotiations).
3. 28 U.S. C. § 1350 (2012) . This statute dates from 1789. See Judiciary Act of 1789, ch. 20 § 9 (b), 1 Stat. 73, 77; see also discussion infra Sections III-VI.
4. See discussion infra Section III. 5. See discussion infra Section V. 6. See infra notes 37-41 and accompanying text.
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The key recommendation, based on a thought-experiment negotiation process, is for human rights advocates to seriously consider bargaining away their preferred legal positionson corporate mens rea in tort cases, punitive damages recovery, standards of proof, the legal relevance of remedial measures, statutes of limitation, corporate criminal liability, and other mattersto obtain broad corporate acquiescence in realistically enforceable corporate tort liability, particularly on an aiding and abetting theory, for at least the most egregious underlying human rights violations.
Ideally, the concessions suggested above will someday no longer be necessary. Presently, such concessions, along with the various noncompulsory means encouraging corporate human rights compliance, might persuade major corporate enterprises that limited and genuine exposure to human rights-oriented tort law is in the overall long-term corporate interest. Such a strategy might, thus, increase the overall meaningfulness and impact of human rights law.
In developing these themes, this Article first addresses, by way of example, questions of mens rea, or required mental states, through the basic purposes and relevant assumptions underlying general tort and criminal law.
8 Whichever approach the law adopts, with or without negotiation, toward corporate aiding and abetting liability in human-rights-oriented torts cases should at least be generally compatible with these basic purposes and assumptions. Next, this Article addresses several possible approaches to the mens rea issues before adopting a model of negotiation or bargaining bounded by general moral constraints. Negotiating the various aspects of potential corporate human rights liability unavoidably takes place within certain general bounds. In particular, such negotiating will likely reflect, at least generally, some reasonably widely accepted version of the purposes and other basic assumptions underlying tort and criminal liability. Such underlying assumptions may structure, facilitate, and help legitimize the results of a hypothetical or actual bargaining process.
Versions of retributive theory and of utilitarianism provide the most prominent accounts of criminal law in general, 18 and of criminal mens rea requirements in particular.
19 Scholars combine backward-looking retributive theories and forward-looking utilitarian theories. 20 Most notably, John Rawls recommended a utilitarian approach at the broadest levels of criminal law theory, but a retributive approach to applying criminal law in particular cases.
21
Other writers seek to add distinct alternatives to the basic categories of retribution and utilitarianism. Thus, some think of criminal law as communicative, expressive, or vindictive of community norms, values, Ct. 2298 Ct. , 2307 Ct. (2015 (alteration in original) (quoting Gonzales v. Carhart, 550 U.S. 124, 149, 150 (2007) Ct. 2001 Ct. , 2010 Ct. (2015 ("When interpreting federal criminal statutes that are silent on the required mental state, we read into the statute 'only that mens rea which is necessary to separate wrongful conduct from "otherwise innocent conduct."'" (quoting Carter v. United States, 530 U.S. 255, 269 (2000) [ VOL. 53: 579, 2016] Corporate Human Rights Liability SAN DIEGO LAW REVIEW For those interested in increasing the efficacy of human rights law over time, it seems relevant to consider the process values associated with wellfunctioning tort law regimes. In this respect, tort law systems should offer genuine effectiveness, routine compliance, and the enforceability of sensible procedural requirements as well as fair substantive judicial outcomes.
35
Similar compliance and enforceability issues are a matter of vital concern in the context of human rights law.
36
In particular, any approach to the various contestable issues in human rights-oriented tort contexts would presumably draw upon at least one, if not several, of basic aims and constraints of tort law. Ultimately, one might choose to seek some genuinely right overall theory of each of the contestable issues in human rights contexts. The various answers to each question would, in theory, fit together in such a way as to jointly contribute to the sense that the other answers are also right.
As a loose analogy, consider a crossword puzzle. 37 A solver's confidence in the correctness of the completed grid reflects several considerations, as well as their holistic interaction. A particular answer must be neither a letter too long nor a letter too short. Answers must in some sense cohere with one another. By themselves, and even jointly, though, these considerations cannot maximize confidence in the correctness of one's pattern of grid entries. Instead, one could start from the clues provided, seeking, without regard to the grid, what seemed a correct or crossword-sound answer, in response to the clue. Confidence reaches its maximum only when the grid-based tests yield outcomes that cohere well with the clue-based tests.
One could, in principle, pursue correct answers to human rights torts problems through vaguely similar methods. In several areas of philosophical inquiry, such an inquiry is known as coherentism. 38 coherentism as a form of a broader class of approaches under the rubric of holism, 39 or, in our case, more precisely, molecularism. 40 One of the best known variants thereof is the "[wide] reflective equilibrium" technique endorsed by John Rawls.
41
Borrowing some of the most basic techniques associated with these schools, this Article aspires not to perpetually debate moral or legal correctness, but to advance plausible and defensible accommodations for enforceable human rights. The goal is to arrive at several meaningful concessions to multinational corporate actors that might purchase greater corporate acquiescence in an enforceable regime of corporate tort liability for at least egregious human rights violations under typical circumstances.
Concessions could be made, in the course of broad hypothetical bargaining, in exchange for a jurisprudential regime that respects the basic rights of such corporate defendants, while reducing, in several respects, the risk of human rights travesties. The idea of a human rights travesty refers to the most egregious human rights violations, with some degree of direct or indirect corporate involvement, where those violations are, in practice, left unremedied in any forum. Man and Wide Reflective Equilibrium, 100 ETHICS 259, 260-78 (1990) . [VOL. 53: 579, 2016] Corporate Human Rights Liability SAN DIEGO LAW REVIEW promote, generally, the practical meaningfulness of the evolving system of international human rights law.
III. THE ALIEN TORT STATUTE AND THE MENS REA PROBLEM
The curious history and continuing complications of the Alien Tort Statute have been widely documented. 42 The Alien Tort Statute, enacted as part of the Judiciary Act of 1789, 43 declares with deceptive simplicity that "[t]he district courts shall have original jurisdiction of any civil action by an alien for a tort only, committed in violation of the law of nations or a treaty of the United States."
44 This Article leaves a number of issues to judicial resolution or to statutory amendment, including who counts as an alien, the law of nations, separation of powers issues, which mens rea or mental states required, comity and the division of responsibility between domestic and international law, the range of possible defendants, corporate and accomplice liability, the scope of geographical application of the statute, the relevance of other laws and fora, the nature and limits of recoveries available for successful plaintiffs, and possible exhaustion requirements.
45
In the course of his academic discussion of the subject, Justice Stephen Breyer refers to the ATS as "a statute that helps to protect basic human rights." 46 As to the broader project of protecting such rights, Justice Breyer declared: "The citizens of most nations believe that goal to be important. They also believe that the rule of law is necessary to achieve (highlighting Filartiga v. Pena-Irala, 630 F.2d 876 (2d Cir. 1980 ), and Kiobel v. Royal Dutch Petroleum Co., 133 S. Ct. 1659 it." 47 In this sense, broad public expectations regarding key legal instruments such as the Alien Tort Statute seem high.
The idea of a hypothetical negotiating process in the context of implementing, interpreting, and reforming the ATS can be introduced through, merely for example, the recent case of Doe v. Nestle USA, Inc. (Nestle II) . 48 In Nestle II, the Ninth Circuit addressed several issues, including those of corporate mens rea in the context of alleged tortious aiding and abetting of underlying basic human rights violations, allegedly perpetrated directly by parties with whom the ATS defendants had contractual relationships. 49 The plaintiffs in Nestle II were "alleged former child slaves of Malian descent, dragooned from their homes and forced to work as slaves on cocoa plantations in the Ivory Coast." 50 The corporate tort defendants were not themselves accused of the underlying enslavement, human trafficking, or child slave labor practices, but of accessory liability thereto. 51 The Ninth Circuit did not address in Nestle whether pursuing any tort or criminal action against any of those accused of enslavement, human trafficking, or child slave labor would have been futile. as "the plaintiffs' allegations satisfy the more stringent purpose standard, 57 and therefore state a claim for aiding and abetting slavery." 58 The dissenters in Nestle II rejected the applicability of a knowledge mens rea requirement, 59 as well as the panel holding that the plaintiffs had alleged facts legally sufficient to establish purpose or intent on the part of the defendants. 60 According to the dissenters, the assertion that the defendants sought or intended to increase their profits through a production process involving child slavery, among other actions, did not amount to a sufficient allegation of the defendant's intent. 61 The dissenters further observed that beyond asserting the defendants' quest for greater rather than lesser profits, "the plaintiffs . . . do not even allege that the defendants could not have procured similar prices from the Ivorian plantations absent their use of slave labor--by technological innovations or the exercise of monopsony power, for instance."
62 It is unclear whether the dissenters would, in such contexts, impose a pleading and production burden showing that a profit-motivated corporation obtained greater overall profits, over some time frame, through contractual relationships fulfilled by child slave labor rather than through other legally permissible and practical alternative production process. Any such inquiry would of course be highly speculative, if not arbitrary.
63
By contrast, the majority focused less on cost comparisons, or on any likelihood of greater profits or reduced costs through alternative approaches to cocoa production. The majority conceded the lack of any intent on the part of the defendants to harm children as an intent or purpose for its own 55. Nestle I, 766 F.3d 1013 , 1023 -24 (9th Cir. 2014 63. It seems possible, for example, that requiring greater mechanization of the cocoa production process could be prohibitively costly over the short term, gradually more competitive over some longer time frame, and profit-enhancing over some yet longer period. sake. 64 The majority then conceded that an ordinary intentional business relationship does not meet the aiding and abetting intent mens rea requirement, 65 as presumably in the case of a lessor's profitably renting a car that is later used in a bank holdup. 66 Thus, Doing business with child slave owners, however morally reprehensible that may be, does not by itself demonstrate a purpose to support child slavery. Here, however, the defendants allegedly intended to support the use of child slavery as a means of reducing their production costs. In doing so, the defendants sought a legitimate goal, profit, through illegitimate means, support of child slavery. 67 The majority, thus, emphasized the distinction between seeking or intending some state of affairs as an end in itself, or for its own sake, and intending a state of affairs largely, or indeed entirely, as a means 68 --perhaps sincerely regretted--to some desired goal.
69
More broadly, the Nestle II case raises a number of contentious issues. These include, among others, the question of private corporate aiding and abetting tort liability under the ATS; 70 related issues of the level of descriptive generality to be employed in determining whether corporate behavior violates specific consensual international legal prohibitions; 71 and further related questions as to the possible extraterritorial reach, in these and other contexts, of the Alien Tort Statute.
72
From our perspective, though, it is important not to lose focus on the nature and moral gravity of the phenomenon of child slavery, as well as Ct. 1659 Ct. , 1669 Ct. (2013 , which raised the possibility of rebutting a presumption against extraterritorial application of the ATS by showing that the claim touches and concerns the territory and interests of the United States with sufficient force, as well as Kiobel's relationship to Morrison v. National Australia Bank, 561 U.S. 247, 264-73 (2010) . [VOL. 53: 579, 2016] Corporate Human Rights Liability SAN DIEGO LAW REVIEW the currently limited number, availability, and scope of genuinely effective judicial mechanisms for redressing such depredations. 73 It might be said that all recognized human rights count as, in some sense, fundamental. But it is also difficult to believe that ratifiers of human rights treaties would be indifferent as among the violation of any two of their many enumerated human rights. 74 Child slavery is morally distinctive. Allowing proper scope for cultural and historical relativism still leaves us with the distinctive egregiousness of contemporary child slavery, however common such practices may be.
75
Nor should the Alien Tort Statute hamstring courts into applying complex and largely unresolvable inquiries into whether child slavery is, under a given set of circumstances, genuinely profitable, or more profitable than some alternative production process. The debates over the economics of nineteenth century chattel slavery continue today, 76 but such debates are irrelevant to this Article's concerns. Differences in largely hypothetical productivity levels do not mitigate an abomination. Thus, even if a court, for corporate mens rea purposes, took a position on the genuine profitability over some time frame of child slavery, such a determination might not meaningfully bear on the relevant issues. The court and the corporate defendant may have different time frames in mind. For example, a corporate defendant might predict that child slavery is the most profitable option, but is mistaken in that regard, if only because of adverse publicity or an ATS lawsuit. The meaningful risk of ATS aiding and abetting liability might also inspire a corporation to explore non-child slavery options, including the training of some number of workers to operate and maintain agricultural machinery.
Differences in the costs of various cocoa and other commodity production methods may, in some cases, be minimal by comparison with other components of the cost of finished retail products, especially given the price elasticity of the demand for chocolate, 77 and the potential effects of adverse publicity on corporate image.
78 Especially in such cases, the risk of meaningful ATS litigation might well encourage a corporate defendant to insist on non-slavery practices by those with whom it directly or indirectly contracts.
Ultimately, though, human rights advocates should be willing to accept, in negotiations, a mens rea requirement of intent, in exchange for corporate concessions that should be of greater concern to the human rights community. Listed below are some justifications for this recommendation through exploring relationships between intending some outcome as an end or as a means, and desiring, foreseeing, or knowing of that outcome.
IV. SOME RELATIONSHIPS AMONG INTENTION, DESIRE, FORESIGHT, AND KNOWLEDGE
When choosing to solve issues of mens rea on the merits, or to somehow bargain or negotiate, as this Article recommends-one needs some sense of the meaning and scope of intention and related concepts. Particularly for those seeking right answers on the merits, the problems are daunting:
Controversy persists concerning the relationship between intention, desire and foresight of consequences; between intending something, wanting it and realizing that my action will or might bring it about: does intention involve a 'desire' for 77. See, e.g Some of the important issues can be raised hypothetically. Professor Ferzan asked: "The sniper who shoots at a soldier, thereby heating the barrel of his gun--does he intend to alert the enemy of his presence? When an actor knows the result is certain does the actor also intend that result?"
80
Should the answer always turn on whether the result is motivationally significant for the actor? 81 While the ordinary scope of the idea of intention may not always correspond with tort or criminal law usages, claims as to ordinary contexts may be provocative. Anthony Kenny, for example, suggested: "Feeling miserable, I may deliberately get drunk. In doing so, I foresee that I will have a hangover; but I do not get drunk in order to have a hangover or with the intention of bringing on a hangover."
82 In a more positive mood, and with somewhat different aims, a person might "imbibe a good deal of wine with the intention of enjoying a pleasant evening with a friend; he foresees he will get drunk and intends enjoying the evening and getting drunk." 83 Or, to elaborate upon Professor Ferzan's hypothetical above, 84 consider an assassin who "intends to kill the Prime Minister by shooting her with a rifle from ambush."
85 Such an assassin: [F] oresees that this will make a loud noise, heat the barrel of the rifle, and cause the Prime Minister to fall out of her seat. We would normally suppose the assassin intends pulling the trigger, and the shooting and killing of the Prime Minister, without necessarily intending the loud noise, 123, 123 (1983) .
86. Id.
The scope of one's intentions, or of intended outcomes, is often expanded, however, beyond these limits. Professor Duff, for example, recognized "a broader notion of intention which includes foresight of morally certainand perhaps even of probable-consequences," 87 with unclear application to the criminal law. 88 Professor Duff sought to distinguish between "intending an effect" 89 and "bringing [that effect] about intentionally."
90
Such a distinction draws upon Jeremy Bentham's classic notion of an oblique intention, 91 under which at least some foreseen and probable consequences can count as intended even under the criminal law. 92 The philosopher Henry Sidgwick later took up this understanding of intention.
93
Professor Sidgwick argued in this fashion:
Suppose a nihilist blows up a railway train containing an emperor and other persons: it will no doubt be held correct to say simply that his intention was to kill the emperor; but it would be thought absurd to say that he 'did not intend' to kill the other persons, though he may have had no desire to kill them and may have regarded their death as a lamentable incident in the execution of his revolutionary plans. 94 On such a view, a criminal defendant is taken to have intended all of the consequences of the defendant's acts that the defendant foresaw and believed to be "certain or probable."
95
This broader understanding of the scope of intended consequences may result from what might be thought of as a "working backwards." Often, determining whether a tort or criminal defendant at least partly intended a particular result dictates how legally or morally responsible that defendant was for that result. Professor Sidgwick may, in contrast, begin at the other end, with the conclusion that the defendant was legally or morally responsible for the result. Assuming the defendant's responsibility for that result, and their inability to "evade responsibility," we can perhaps then infer, for REV. 905, 911 (1939) ("As far as actual intention is concerned, more is required than an expectation that the consequence is likely to result from the act"). However, a "desire" is not always required for intention. Id. at 911.
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97
A somewhat different perspective suggests that the main reason the law focuses on intention or lack of intention is because frequently unlawful results that are intended are more likely to occur than unlawful results that are unintended. 98 If harm is more likely to occur if it is intended, then the law has a reason to specially sanction the intent to bring about such a result.
99
But if a result of an action is certain to occur whether that result is intended or not, we have, at least in this respect, no practical reason to choose one theory of intention over another. 100 Again, the real strength of any or all of these arguments is something that, for our purposes, we can afford to bypass in the process of a negotiated agreement on even the strongest intent-based mens rea requirement or other concessions to potential defendants, in exchange for corporate human rights law concessions on what human rights advocates might consider more practically important and fundamental matters. In exchange for legitimizing the availability of a limited multinational corporate aiding and abetting liability for grave human rights violations wherever the corporate influence extends, concessions on mens rea and other matters are worth making.
Part of the motivation for a human rights advocate's willingness to endorse a strong mens rea requirement reflects the above contesting views as to how to define intention or how to distinguish intention from mere knowledge.
101 There is also the murkiness and unpredictability of applying such distinctions in practice. Thus, the practical difference between mens rea standards may not be consistently large. 102 Let us simply take the idea of intending something as a means to another goal, as opposed to seeking something for its own sake, or as an end in itself. Even so, many of us do not believe that invariably, our conscious choices reflect a reasonably clear plan or proposal. We may not know our own actual motives especially well. Nor may all of our arguably relevant reasons for acting be clear and uncontestable, even in retrospect.
More broadly, all parties should recognize that no negotiated legal gain or loss on issues of intent and mens rea can be invariably and entirely secure. At the most basic level, there are "different ways of describing what somebody does: in killing X, for example, I may also be shooting X, pulling a trigger, and moving my finger." 103 The most morally or legally appropriate descriptions may in some cases be contestable. And while it may be that "every action is intentional under some description,"
104 multiple descriptions may in some cases be in play, and an actor may be aware of arguably relevant circumstances on some descriptions but not others. 105 Consider the simple case of what one expects to be a painful, indeed dreadful, experience at the dentist: as one intentionally walks into the office, and intentionally keeps the appointment, what other events or experiences are within the scope of one's intentionsor plans, proposals, or reasons? 106 Additionally, the Knobe Effect, a psychological or otherwise empirical generalization holding that "a person's intuitions as to whether or not a given side-effect was produced 'intentionally' can be influenced by that person's attitude toward the specific side-effect in question," must be accounted for. 107 The persons thus influenced by their own attitudes in judging matters [VOL. 53: 579, 2016] Corporate Human Rights Liability SAN DIEGO LAW REVIEW of intentionality may presumably include, to one degree or another, judges and jurors in some corporate human rights tort cases. One final complication in the realm of the intentional is contributed by any relevant lack of clarity and predictability in the application of what is called the Principle of Double Effect. 108 The Principle of Double Effect holds that "sometimes it is permissible to cause a harm as a ['proportionate' and unintended] side effect . . . of bringing about a good result even though it would not be permissible to [presumably intentionally] cause such a harm as a means to bringing about the same good end." 109 The literature and the relevant complications that follow are substantial.
110 One related problem, further diluting the human rights costs of any concession in the area of a required mens rea, involves "the difficulty of distinguishing between grave harms that are regretfully intended as part of the agent's means and grave harms that are regretfully foreseen as side effects of the agent's means."
111
In the general human rights context, no major contemporary multinational corporation desires the practice of slave or child labor for its own sake, by its own agents, its subsidiaries and suppliers, or by any entity with which it maintains direct or indirect contractual relations. But wanting or not wanting something for its own sake, whatever that murky idea may include, hardly exhausts the realm of intention. Leading corporate actors, or the corporation itself, may demonstrably prefer one level of costs, or one level of profitability, over another. And, in rare cases, evidence may demonstrate, however tentatively, that corporate actors believed slavery or child labor to be, at some point in the production process, a likely means to more desirable cost or profit levels.
It might well be, in some cases, that a corporate actor feels vaguely forced to adopt such a means of production in the context of a cost-cutting "race to the bottom" among competitors.
112 However self-defeating and undesired such a race to the bottom may be, it may still involve intentional actions. 113 The best solution to the race to the bottom problem may be some form of credible, uniformly threatened legal or judicial sanctions.
114
In general, even if the legal mens rea standard requires a showing of intent, the judicial inquiry into intent may overlap substantially with an inquiry into what the corporation or its directing agents believed, foresaw, or actually knew, as production processes evolved over time. The differences, in such contexts, between an intentional and a less-than-intentional mens rea may often be modest, if not debatable or illusory, and readily negotiated away by human rights advocates. 114. The basic logic of a credible and broadly imposed, or at least broadly threatened, regime of legal sanctions in such "collective action" dilemma situations was classically suggested by THOMAS HOBBES, LEVIATHAN chs. 13-18 (Richard Tuck, ed.) (rev. ed., 1996) (1651). A narrower gauge solution to such collective action problems is endorsed by Justice Cardozo. Steward Machine Co., 301 U.S. at 596-97; see also RUSSELL L. HARDIN, COLLECTIVE ACTION (1982) (discussing the ways in which people act together when confronted with actual collective action problems and analyzing the ways in which their actions do not conform with various theories about how people would act in these situations).
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There appears to be some possibility, whatever the current or future setbacks and reverses, of meaningful corporate business liability in otherwise appropriate cases under the Alien Tort Statute or some alternative vehicle. Whatever the human rights liability of state actors, 115 or authorized individual persons acting on behalf of a corporation, 116 the availability of corporate tort liability under the ATS, in some cases, remains an important priority, rather than a negotiating point conceded by human rights advocates. This Article assumes that there is some minimum colorable argument for possible institutional or corporate liability under at least a revised version of the ATS. 117 Despite some judicial intimations to the contrary, 118 it has been argued that "[c]ustomary, as opposed to treaty-based, international law has never recognized the imposition of direct duties on private corporations." 119 There will often be an additional dimension of doubt as to the existence of a custom and the scope of customary law, whether international or not.
For example, there will be cases in which observers can reasonably differ as to whether enough persons have walked a diagonal across the lawn to create a path. Thus, one or two cases of walking ordinarily do not establish a path; more generally, one cannot specify any determinate number of cases that would suffice to establish a path, or by analogy for a custom, but one fewer than which would not.
120
There is also a level-of-generality problem in describing the relevant customary international law. The more specificity used to describe the vital relevant circumstances, the less likely one finds any number of cases of judicial recognition thereof. A specific characterization of any set of circumstances may distinguish certain features, while others may not have struck equally reasonable judges as particularly relevant.
In the present context, we would have to decide whether the most relevant question is: at one extreme, whether somehow sufficiently wellestablished customary international law condemns slavery or child slavery, or another extreme, whether such well-established customary international law condemns child slavery by corporate entities or by a defendant's corporate subsidiaries in particular relationships of extraterritoriality. Some independent theory must be adopted in order to justify choosing one broad or narrow description over another. 121 In at least some human rights cases, avoiding what we might call a serious moral travesty would seem to be one useful and attractive option. [VOL. 53: 579, 2016] Corporate Human Rights Liability SAN DIEGO LAW REVIEW Particularly under United States law, the rights and liabilities of corporate persons and of human persons crucially overlap.
122 As well, in matters such as slavery and involuntary servitude, the availability of a remedy does not depend on a showing of state action or action under color of state law. 123 More generally, corporations can have a relevant mens rea. 124 Corporations can, for example, intend to speak; know what they are saying; and even speak recklessly or negligently, as in the case of a hasty corporate website posting. 125 Thus, one might well wonder whether human rights advocates should continue to rely exclusively on non-binding corporate social responsibility rather than on a combination of such techniques with some form of binding tort or criminal law. 126 Some multinational corporations may be sensitive to image-damaging publicity, perhaps involving their subsidiaries and suppliers, in the press and via social media. But not all multinationals currently have even internal policies regarding human rights. 127 Wellintended corporations, or their subsidiaries and suppliers, may be drawn into a human-rights-damaging race to the bottom with regard to labor practices. 128 Local or host country judicial accountability, in practice, for even basic human rights violations may be limited, especially in areas in transition toward a general rule of law, thereby unfortunately reducing the local costs of non-compliance.
129
Additionally, there may actually be genuine legal risks, at this point, in a corporation's adoption of any internal corporate policies regarding human rights. Such policies may have genuine public relations or imageenhancement value. But especially in an evolving legal environment, courts might use such well-intended policies against the adopting corporation as some evidence of its awareness of a problem, of its realistic ability to address such problems, or of its acknowledgement of a duty to prevent or minimize serious harms. 130 In the Alien Tort Statute context, human rights advocates could endorse a clarification of the law in this regard, and could at this juncture reasonably make concessions in this area, in exchange for a more clearly binding general corporate legal obligation.
B. Corporate Aiding and Abetting Liability
In many, if not most, potential corporate human rights violation cases under the ATS, the corporate liability alleged may take some form of complicity, accomplice, accessory, or aiding and abetting liability. The sheer number of foreign affiliates, subsidiaries, and contracting parties associated with multinational corporations suggests the significance of some form of aiding and abetting liability.
131
Given the numbers, and the significance of various sorts of corporate affiliates, the human rights advocate's negotiations should prioritize the realistic availability of aiding and abetting liability, in appropriate cases, 132 One may reasonably assume that whatever problems of fairness, stigma, and utility may typically arise by imposing criminal liability on aiding and abetting conduct, such problems are at least no worse under arguably less severe ATS and other civil tort law rules.
In hypothetical or actual negotiations, human rights advocates are currently on defensible ground in requiring a meaningful realm of tortious aiding and abetting liability. The recent ATS cases are often in some measure accommodating of at least some minimal, narrow, restrictive form and degree of corporate aiding and abetting liability. 133 Under criminal law, it has long been held that a defendant who aids and abets an underlying criminal act is, or may be held, responsible for the crime as the underlying perpetrator. 134 The main problem in such criminal law cases is setting an appropriate mens rea requirement in aiding and abetting cases, and criminal law has tended to splinter over such questions. Thus, some criminal law courts require a showing of the defendant's purpose or intention to facilitate the underlying offense in order for aiding and abetting liability to attach. 135 An immediate problem, however, is addressing the complexity of the idea of intention in such cases. One could have an intention to aid the principal, but, as noted above, at any level of generality. Or one could intend to aid the principal in the principal's acting, or in acting as the principal chose or might have chosen to act. Or most narrowly and rigorously, one might intend to aid the principal precisely in the principal's violation of the law. But what difference in mens rea exists between intending to aid a violation of law, and continuing to aid what one consciously knows to be an ongoing violation of law? 136 Beyond these considerations, some criminal courts have predictably further confused matters by allowing liability based upon a showing of the aider's pecuniary interest; 137 inference of intent under particular specified circumstances; 138 mere, but relevant, knowledge; 139 a doctrinal slide from a knowledge standard into one of mere recklessness; 140 or, as currently recommended by some for the human rights context, aiding and abetting liability based on mere negligence. 141 Finally, we could also allow the mens rea for aiding and abetting in the human rights context to track the mens rea requirements for one or more, if not all, of the elements of the underlying human rights offense of which the principal actor is, or might be, accused.
142
At this point, we might conceivably choose to strike off in search of some technically correct or best solution to the various problems of mens rea in corporate aiding and abetting cases under the ATS, or in search of some less purely theoretical but more pragmatically attractive approach. 143 Such a theory may focus on corporate condonation, 144 accountability, 145 or a corporation's somehow identifying itself with the underlying action.
146 [VOL. 53: 579, 2016] Corporate Human Rights Liability SAN DIEGO LAW REVIEW in it for the money, and neither knew nor cared about anything else as distinct from mercenary cases.
147
Taking this path would involve confronting the more or less insoluble doctrinal problems bypassed in connection with accomplice mens rea, and mens rea in criminal and tort contexts generally. 148 There is no reason to reinstate these perpetual doctrinal difficulties in the context of corporate aiding and abetting liability in the ATS cases. Given the various doctrinal slides and overlaps between intent and knowledge in one context or another, 149 such as the related issues of the availability of punitive damages, 150 or perhaps even of individual personal actor liability, 151 human rights activists should make sensible concessions. At least over the short term, activists should genuinely legitimize the idea and the institution of corporate human rights liability in tort, and establish the principle of corporate aiding and abetting liability under some version of the ATS.
C. Extraterritoriality Concerns
Finally, there may at some point be room for meaningful negotiation among interested parties on the proper extraterritorial scope and application of the ATS.
152 Extraterritoriality under the ATS is motivated primarily by realistic concerns that some of the most grievous human rights violations might otherwise have no forum for meaningful redress.
153 But limitations 147. Presumably, neither all taxi drivers nor all Uber drivers would also be classified as, in the traditional argot, "wheel men."
148. For a survey of the more or less doctrinally unresolvable issues, see supra Section IV.
149. See supra Section IV. on the extraterritorial scope of the ATS reflect, most fundamentally, a sense of possible unfairness, imprudence, and inefficacy in adjudicating matters with little direct connection to American parties and interests. 154 At least for the moment, the extraterritorial application of the ATS is limited, pursuant to the case of Kiobel v. Royal Dutch Petroleum Co. 155 Taken as a whole, Kiobel can be interpreted to hold that while there is a presumption against extraterritorial application of the ATS where the parties and actions are largely foreign, 156 there is a possibility that such a presumption can be overcome when, in the classic language of property covenant law, "the claims touch and concern the territory of the United States . . . with sufficient force to displace the presumption." 157 It remains to be seen or bargained over, whether the notoriety, scale, gravity, and otherwise unredressable nature of a human rights violation arguably traceable in part to action by a United States corporation could sufficiently touch and concern the territory, the global public image, and the diplomatic and foreign policy interests of the United States to justify extraterritorial application of the ATS. 158 Any legal test involving this obviously complex and abstract sufficiency must be largely indeterminate [VOL. 53: 579, 2016] Corporate Human Rights Liability SAN DIEGO LAW REVIEW until authoritatively clarified. One alternative way to clarify the scope of Kiobel extraterritoriality is through actual or hypothetical negotiation by representatives of affected parties. Human rights advocates should be willing to consider trading off the ideal breadth of extraterritoriality, at least over the short term, if necessary to extend ATS coverage to American corporate involvement in the most egregious, notorious, and horrific abuses of well-established human rights. Perhaps the broadest possible scope for extraterritoriality should, where realistically necessary, be traded off unless and until the results from that concession involve what human rights advocates and others consider a sheer travesty, whatever the negotiated compensations in other respects.
VI. CONCLUSION
This Article raised, and roughly prioritized from a human rights advocate's standpoint, a number of contentious and perhaps theoretically unresolvable issues. Assuming actual or hypothetical negotiation involving such issues, this Article seeks to identify where concessions can best be made for the sake of more crucial human rights priorities, with an eye toward avoiding what some have called moral or jurisprudential travesty, including broad and conspicuous corporate impunity in the most grievous and otherwise vital cases.
Human rights advocates themselves, as well as corporate decisionmakers, victims, experts, officials, consumers, trade groups, and others can of course differ as to their own sets of priorities and tradeoff rates. The broader goal herein is to encourage hypothetical, and eventually some forms of actual, negotiation over such judicial matters. Enhancing the current momentum toward some more genuinely meaningful human rights law regime is at this point a worthy aspiration.
Momentum in this respect cannot be taken for granted. Consider, for example, even a tempered version of Professor Eric Posner's recent treaty-focused assessment: "Human rights law has failed to accomplish its objectives. More precisely, there is little evidence that human rights treaties, on the whole, have improved the well-being of people, or even resulted in respect for the rights in those treaties."
159 There is, however, no reason to 159. ERIC A. POSNER, THE TWILIGHT OF HUMAN RIGHTS LAW 7 (2014) . Professor Posner goes on to note problems of blatant, generalized, routine non-compliance and the inefficacy of legal institutions and infrastructure. See id. at 71-72. For a recent loosely parallel example involving the purportedly binding and unappealable ruling of the assume that meaningful progress cannot be made on the treaty, customary, and statutory law fronts if circumstances are properly analyzed and appropriate corporate behaviors are incentivized. Certainly there is no reason in particular to assume that major transnational corporate actors must be indifferent to their global human rights image, or that they cannot realistically be induced to be more sensitive in this respect. 160 
